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(5) For a plan to be regarded as valid,
the manufacturer shall have submitted
the plan to NHTSA for review and have
received NHTSA approval of the plan.

(b) The employer shall comply with
the NHTSA-approved quality assurance
plan for each EBT it uses for alcohol
screening or confirmation testing sub-
ject to this part.

(1) The employer shall ensure that
external calibration checks of each
EBT are performed as provided in the
QAP.

(2) The employer shall take an EBT
out of service if any external calibra-
tion check results in a reading outside
the tolerances for the EBT set forth in
the QAP. The EBT shall not again be
used for alcohol testing under this part
until it has been serviced and has had
an external calibration check resulting
in a reading within the tolerances for
the EBT.

(3) The employer shall ensure that in-
spection, maintenance, and calibration
of each EBT are performed by the man-
ufacturer or a maintenance representa-
tive certified by the device’s manufac-
turer or a state health agency or other
appropriate state agency. The em-
ployer shall also ensure that each BAT
or other individual who performs an ex-
ternal calibration check of an EBT
used for alcohol testing subject to this
part has demonstrated proficiency in
conducting such a check of the model
of EBT in question.

(4) The employer shall maintain
records of the external calibration
checks of EBTs as provided in § 40.83.

(c) When the employer is not using
the EBT at an alcohol testing site, the
employer shall store the EBT in a se-
cure space.

§ 40.57 Locations for breath alcohol
testing.

(a) Each employer shall conduct alco-
hol testing in a location that affords
visual and aural privacy to the individ-
ual being tested, sufficient to prevent
unauthorized persons from seeing or
hearing test results. All necessary
equipment, personnel, and materials
for breath testing shall be provided at
the location where testing is con-
ducted.

(b) An employer may use a mobile
collection facility (e.g., a van equipped

for alcohol testing) that meets the re-
quirements of paragraph (a) of this sec-
tion.

(c) No unauthorized persons shall be
permitted access to the testing loca-
tion when the EBT remains unsecured
or, in order to prevent such persons
from seeing or hearing a testing result,
at any time when testing is being con-
ducted.

(d) In unusual circumstances (e.g.,
when it is essential to conduct a test
outdoors at the scene of an accident), a
test may be conducted at a location
that does not fully meet the require-
ments of paragraph (a) of this section.
In such a case, the employer or BAT
shall provide visual and aural privacy
to the employee to the greatest extent
practicable.

(e) The BAT shall supervise only one
employee’s use of the EBT at a time.
The BAT shall not leave the alcohol
testing location while the testing pro-
cedure for a given employee (see §§ 40.61
through 40.65) is in progress.

§ 40.59 The breath alcohol testing
form.

(a) Each employer shall use the
breath alcohol testing form prescribed
under this part. The form is found in
appendix A to this subpart. Employers
may not modify or revise this form, ex-
cept that a form directly generated by
an EBT may omit the space for affixing
a separate printed result to the form.

(b) The form shall provide triplicate
(or three consecutive identical) copies.
Copy 1 (white) shall be transmitted to
the employer. Copy 2 (green) shall be
provided to the employee. Copy 3 (blue)
shall be retained by the BAT. Except
for a form generated by an EBT, the
form shall be 81⁄2 by 11 inches in size.

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43001, Aug. 19, 1994; 60 FR 19679, Apr. 20,
1995]

§ 40.61 Preparation for breath alcohol
testing.

(a) When the employee enters the al-
cohol testing location, the BAT will re-
quire him or her to provide positive
identification (e.g., through use of a
photo I.D. card or identification by an
employer representative). On request
by the employee, the BAT shall provide
positive identification to the employee.
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